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LEA Responsibilities to Evaluate Students for Special Education Pursuant to a Parental Request, When Students Have Missed Long Periods of Schooling

The Individuals with Disabilities Education Improvement Act of 2004 (IDEA) and its implementing regulations require school districts to evaluate students for disabilities upon a parent’s request.  IDEA clearly states that “either a parent of a child, or a State educational agency, other State agency, or local educational agency may initiate a request for an initial evaluation to determine if the child is a child with a disability.”
  A parent can request an evaluation at any time.

School attendance patterns are certainly important considerations when determining whether a student has a disability.  LEAs cannot find a student eligible for special education “if the determinant factor for such determination is lack of appropriate instruction in reading… [or] lack of instruction in math….”
  However, IDEA clearly states that such issues must be considered “upon completion of the administration of assessments and other evaluation measures.”
  They do not relieve the LEA of its statutory obligation to conduct an evaluation.

Therefore, although lack of instruction may be considered in determining eligibility for special education and related services, it is not a reason to refuse evaluation.  The appropriate venue for that consideration is at the eligibility conference, once all assessments and evaluations have been completed. 

IDEA’s definition of specific learning disability repeats the requirement for LEAs to consider lack of instruction when determining if a student is eligible for special education.  The definition of learning disability specifically does not include “a learning problem that is primarily the result of … environmental, cultural, or economic disadvantage.”
  Furthermore, to ensure that a student suspected of having a specific learning disability is not struggling in school due to lack of appropriate instruction in reading or math, the evaluation process must include a consideration of “data that demonstrate that prior to, or as a part of, the referral process, the child was provided appropriate instruction… and …documentation of repeated assessments of achievement at reasonable intervals….”

The situation is similar to that described above.  Environmental, cultural and economic disadvantage and lack of instruction must be considered “as part of the evaluation.” 
  Further, the regulations specify that the student must receive appropriate instruction “prior to, or as a part of, the referral process….”  Even if a student has not attended enough school to receive appropriate instruction prior to the evaluations, that instruction can be provided during the evaluation process.  Therefore, sporadic attendance prior to evaluations is not reason to deny evaluations.
To clarify this requirement, the U.S. Department of Education has noted:

“Although there are additional criteria and procedures for evaluating and identifying children suspected of having SLD [specific learning disability], the group must also comply with the procedures and timelines that apply to all evaluations, including evaluations for SLD.  Evaluation of children suspected of having SLD must follow the same procedures and timeframes required in §§300.301 through 300.306, in addition to those in §§300.307 through 300.311.”

It is important not to identify students as disabled if their difficulties in school are the result of lack of instruction or economic disadvantages. Again, however, such factors do not relieve the LEA of its duty to conduct an evaluation upon request.  IDEA requires that the LEA conduct an evaluation and assemble the appropriate team to consider all the available information in determining if the student has a learning disability, or is struggling due to lack of instruction, environmental, cultural, or economic disadvantage, or another factor.

Also for students who may have a specific learning disability, IDEA now encourages LEAs to provide students with interventions to support their learning, prior to identifying them as special education students.  This approach is called “Response to Intervention”, or RTI.  RTI should be a process that intensifies gradually if students do not respond to initial interventions.  RTI can provide critical services to students who are struggling in school, including those with disabilities.  It can help prevent labeling students as disabled when less intensive interventions can provide the support they need to succeed.

As with the other provisions described above, RTI is not grounds to refuse to evaluate a student.  Even students receiving RTI services have the right to be evaluated if requested by a parent.  This requirement is clarified in the regulations, which state that:

“(c) The public agency must promptly request parental consent to evaluate the child to determine if the child needs special education and related services, and must adhere to the timeframes described in §§300.301 and 300.303… Whenever a child is referred for an evaluation.”

Therefore, even for students who are receiving RTI services, LEAs must initiate the evaluation process “whenever a child is referred for an evaluation.”  In explaining why it included this provision in the regulations, the U.S. Department of Education stated:

“We also understand the commenters’ concerns that the requirements in §300.309(b) may result in untimely evaluations or services and that parents must be fully informed about the school’s concerns about their child’s progress and interventions provided by the school. Therefore, we will combine proposed §300.309(c) and (d), and revise the new §300.309(c) to ensure that the public agency promptly requests parental consent to evaluate a child suspected of having an SLD who has not made adequate progress when provided with appropriate instruction, which could include instruction in an RTI model, and whenever a child is referred for an evaluation. We will also add a new §300.311(a)(7)(ii) to ensure that the parents of a child suspected of having an SLD …are notified about … their right to request an evaluation at any time. If parents request an evaluation and provide consent, the timeframe for evaluation begins and the information required in §300.309(b) must be collected (if it does not already exist) before the end of that period.”

The Department has also stated that students who participate in RTI should be evaluated in shorter time frames, due to the quantity of data and information generated by the RTI process itself.

Finally, IDEA’s child find provisions require LEAs to identify, locate, and evaluate children who are in need of special education and related services.
  The failure to evaluate children who demonstrate possible disabilities or for whom a parent requests an evaluation would violate this provision.  The U.S. Department of Education has stated:

“However, the child find requirements in 34 CFR §300.111 and section 612(a)(3)(A) of the Act require that all children with disabilities in the State who are in need of special education and related services be identified, located, and evaluated. Therefore, it generally would not be acceptable for an LEA to wait several months to conduct an evaluation or to seek parental consent for an initial evaluation if the public agency suspects the child to be a child with a disability. If it is determined through the monitoring efforts of the Department or a State that there is a pattern or practice within a particular State or LEA of not conducting evaluations and making eligibility determinations in a timely manner, this could raise questions as to whether the State or LEA is in compliance with the Act.”

If an LEA refuses to evaluate a student for any reason following a parental request for evaluations, the LEA must provide the parent with written notice explaining the refusal, the parent’s right to appeal the refusal to a due process hearing, and sources for support and assistance for the parent.
  The notice must be understandable and provided in the parent’s native language, unless it is clearly not feasible.  As this memo demonstrates, in the absence of unusual circumstances, it will be challenging for an LEA to win a due process hearing where it has failed to evaluate a student pursuant to a parent’s request.

� 20 USC 1414(a)(1)(B); 34 CFR 300.301(b), (c).


� The evaluation generally must be completed “within 60 days of receiving parental consent for the evaluation, or, if the State establishes a timeframe within which the evaluation must be conducted, within such timeframe.”  20 USC 1414(a)(1)(C)(i).  IDEA further states that “upon completion of the administration of assessments and other evaluation measures--  (A) the determination of whether the child is a child with a disability as defined in section 602(3) and the educational needs of the child shall be made by a team of qualified professionals and the parent of the child….”  20 USC 1414(b)(4)(A).


� 20 USC 1414(b)(5); 34 CFR 300.306.


� 20 USC 1414(b)(4).


� 20 USC 1401(30).


� 34 CFR §300.309(b).


� 34 CFR §300.309(b).


� 71 Fed. Reg. 46659.


� The U.S. Department of Education has provided some suggestions for how LEAs can gather information for students who have not attended the LEA. “For children who attend private schools or charter schools or who are home- schooled, it may be necessary to obtain information from parents and teachers about the curricula used and the child’s progress with various teaching strategies. The eligibility group also may need to use information from current classroom-based assessments or classroom observations. On the basis of the available information, the eligibility group may identify other information that is needed to determine whether the child’s low achievement is due to a disability, and not primarily the result of lack of appropriate instruction…. That could include evidence that the child was provided appropriate instruction either before, or as a part of, the referral process.”


71 Fed. Reg. 46656.


� 34 CFR §300.309(c).


�  71 Fed. Reg. 46658.


� “Models based on RTI typically evaluate the child’s response to instruction prior to the beginning of the evaluation time period described in 34 CFR §300.301(c)(1), and generally do not require as long a time to complete an evaluation because of the amount of information already collected on the child’s achievement, including observation data.”  U.S. Department of Education Office of Special Education and Rehabilitative Services (OSERS) “Questions and Answers on Response to Intervention (RTI) and Early Intervening Services (EIS)”, accessed May 30, 2007 at http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CQaCorner%2C8%2C


� 34 CFR §300.111.


� U.S. Department of Education Office of Special Education and Rehabilitative Services (OSERS) “Topic Brief: Identification of Specific Learning Disabilities”, accessed May 30, 2007 at http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CTopicalBrief%2C23%2C


� 34 CFR 300.503.
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